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(i) 
STATEMENT OF QUESTIONS PRESENTED 


1. Whether the award of the jury and judgment upon the jury 
award was contrary to the evidence adduced at the trial on the issue of 
value. 


2. Whether the jury disregarded the evidence as to value of ap- 
pellant’s property, as given by him and expert witnesses and further 
disregarded the weight of the evidence. | 


| 
3. Whether the Court erred as a matter of law in instructing the 


Jury that reproduction cost may not be considered unless appellant could 
first show that no reasonably prudent person would reproduce or improve 
| 


the property as it was on date of taking. 
4. Whether the Court erred as a matter of law in instructing the 


Jury that evidence of improvement costs as bearing on market value may 

be considered only if the landowners show, by a preponderance of the 
evidence, that a reasonably prudent person would undertake the improve- 
ments for the figure given as improvement cost on the date of taking. (App.5) 


5. Whether the verdict of the jury as to the value of the appellant's 
property was contrary to the evidence. | 


| 
6. Whether the verdict of the jury as to the value of appellant's 
property was contrary to the weight of the evidence. 


7. Whether the Court erred in excluding the evidence offered by 
appellant, showing by vouchers and receipts, actual expenditures on 


property of appellant taken by appellee. 


8. Whether the Court erred in sustaining objection by appellee to 
testimony of appellant's expert witness. Mrs. Jean Dixon. (Tr. of Record, 
pages 1783-84, see Appendix, P. 1). | 


| 
9. The Court erred in refusing to accept the results of an official 


audit of appellant's income tax return by the Internal Revenue Bureau 
relative to subject properties. | 
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JURISDICTIONAL STATEMENT 


Jurisdiction of this Court is founded on the Act of March 1, 1929, 


as amended c. 416, 45 Stat. 1415 et seq. (D.C. Code 1951, Title 16, 
Secs. 619 to 644); the District of Columbia Redevelopment Act of 1945, 
approved August 1, 1946, as amended, 60 Stat. 790 (D.C. Code 1951, 
Secs. 5-701 et seq.) and Sec. 1291 of Title 28 of the United States Code. 


2 
STATEMENT OF CASE 


This appeal relates to alleged errors of law and fact occurring in 
the trial before the United States District Court on October 22, 1959, et 
seq., as to the just compensation of appellant for lands and buildings 
thereon taken by appellee, to wit: Premises 226 and 303 11th Street, 
Northwest, Washington, D. C. 


The alleged errors are set out in the Points indicated under the 
heading herein: "Statement of Questions Presented". 


ARGUMENT UPON THE POINTS STATED 


Points 1 and 2 herein raise the issue of whether or not the trial 
court, Walsh, J., committed error in excluding exhibits offered in 
evidence by appellant showing expenditures and vouchers therefor, 
amounting to several thousand dollars in the renovatio j oper’ 


303 11th Street, N. W., prior to its taking by the District of Columbia 
Redevelopment Land Agency. 


The evidence -relating to the exclusion of this testimony 
is set forth in the appendix of this brief, and shows substantially that 
the appellant offered in evidence certain vouchers and paid bills and 
gave evidence that said bills represented actual disbursements on the 
reconstruction of 303 11th Street, N. W., owned by him and taken by 
the Government in condemnation. After certain questions propounded 
to the appellant by the attorneys for appellee, and after said vouchers 
had been tendered in evidence, the trial judge directed the jury to dis- 
regard them. 


The above action by the Court was not only an error in the exclu- 
sion of evidence but reflected upon the good faith of appellant in his pro- 
duction of said evidence and undoubtedly created a feeling of bias and 
prejudice against appellant, not only as to his tender of said vouchers, 
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but also as to his evidence in general throughout the trial of this case. 
Counsel does not believe it is necessary in view of the occurrences 
above outlined in the Appendix, as detailed on pages 1784-86 of the 
Transcript of Record, and statement by the Court and counsel for 
appellant and appellee that citation of authority is unnecessary. 


Point No. 3 relates to appellant's contention that the trial court 
committed error in excluding from the jury the expert opinion of Mrs. 
Jean Dixon, a witness for appellant, as to the value of appellan 's prop- 
erty, 303 11th Street, S.W., (Transcript of Record Pages 17838 -84) and 
the value and cost of improvements made thereon prior to the ee 
being taken for condemnation by appellee. 


The discussion of Mrs. Dixon's testimony and its exclusion by 
the court, after she had fully demonstrated her character as a witness 


and her expertness in the real estate field. Such showing of expert 
qualifications are found established in the stenographic record, pages 
1783 and 1784. | 


Point No. 4. Appellant respectfully submits to the Court that the 
instruction of the Trial Judge that the owner could not show, and the jury 
could not consider, any improvements made on subject properties prior 
to the actual taking by the appellee of same, unless appellant, or the 
owner, could show affirmatively that the improvements made thereon 


prior to taking were not improvident, and were actually made by a 
reasonably prudent person, or would have been undertaken at the time 


made by appellant by a reasonably prudent person. 
| 


It is submitted that the rule laid down by the said Instruction No. 
12 by the trial judge is so speculative and unreasonable and impossible 
of performance in any positive and definite sense that the giving of such 
instruction constitutes fundamental error. | 
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Points Nos. 5 and 6. Counsel for appellant respectfully shows to 
the Court that the valuation by Government experts was so grossly at 
variance with appellant's costs and testimony as to his own valuation 


thereof, and the valuation by his experts, the owner, himself, an expert, 
and the evidence of his expert witnesses, Mrs. Jean L. Dixon and Mr. 
John Collier, that the jury's verdict can only be accounted for by the 
existence of bias or prejudice against appellant, or in favor of the 


United States, or both. The average value placed on subject properties 
by Government experts range from $13,000 to $13,713, while the valua- 
tions placed thereon by experts of appellant practically doubled the 
amount of the appraisers of appellee. Such variance shows in and of 
itself, it seems to counsel for appellant, that there should be a new trial 
of this cause based upon the great variance in evaluations, and parti- 
cularly because some of the strongest and most probative evidence of 
appellant and his witnesses was rejected by the Court and stricken from 
the jury's consideration. 

Point No. 7. It will be noted from the Transcript of Record, pages 
1708 et seq., that appellant not only produced strong and convincing testi- 
mony by expert witnesses, but offered to prove and actually exhibited to 
the Court and Jury vouchers showing heavy expenditures on the improve- 
ments of his properties, and notwithstanding the probative value, and the 
fact that there was primary evidence of cost, the Trigl Court 
sustained the objection of appellee's counsel by refusing to permit the 
vouchers and documents to be submitted to the Jury as supporting evi- 
dence of appellant's own testimony and that of his experts. 


It is well settled in law, we think, that costs of any property, sub- 
ject to condemnation, is one of the elements of value. When the Trial 
Court refused to permit such evidence to be heard and considered by the 
Jury - and on the contrary, instructed the Jury to disregard the same - 
a positive error was commited by the Court, which obviously should 
require a new inquiry into value by a Jury allowed to receive and con- 
sider the evidence| withdrawn from their consideration by the Court. 


: 

Point No. 8. The witness, Mrs. Jean L. Dixon, appeared in Court 
as a witness for appellant, and testified to her many years of actual 
experience in buying and selling real estate throughout the District of 
Columbia, and explained that she was Secretary-Treasurer of the James 
L. Dixon Company, one of the large agencies for the handling of real 
estate in this jurisdiction, and that she had examined appellant's property, 
303 11th Street, Southwest, as of June, 1958, and placed a value on such 
property at $25,000.00. In her testimony she erroneously stated to the 
Court and Jury that she had sold this property to appellant for $15,000.00. 
This was an error of memory, which, when learned, the witness stated 
she had unwittingly given the price of $15,000, because it had been erro- 
neously given to her by her secretary when the actual sales price to 
appellant was $9,000.00. Thereupon the witness explained the mistake, 


as will be noted from the transcript of record. | 
It is submitted that the colloquy between the Court and counsel, 
and counsel and witness, while she was on the stand, explaining the error 
she had made, was of such character as to prejudice the testimony of said 
witness and affect its weight. ! 
Point No. 9. The transcript of record in this case will show that 
after the taking of his property at 303 11th Street, Southwest, appellant 
turned over. for consideration by the Internal Revenue vouchers of 
expenditures on reconditioning said property amounting to several thou- 
sands of dollars and appellant offered to prove by the Agents of the Internal 
Revenue Bureau that he had submitted original vouchers and receipts for 
said expenditures of more than $9,000, and that his Internal Revenue 
returns had been audited, wherein he was given credit for such bills and 
vouchers. Notwithstanding the above tender of proof, the Court rejected 
such testimony and excluded the same from the Jury. (Transcript of 


Record page 1748). 
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In determining reasonable values or just compensation figures, 
appellant had the right to prove the contents of documents filed with 
the Internal Revenue Bureau because he parted with the possession of 


such vouchers and it was beyond his power to produce them except by 


the method undertaken during the trial, that is, by subpoena duces tecum. 
Such subpoena was not effective because the documents were stored, 
according to the testimony of the Internal Revenue officials, outside the 
jurisdiction of this Court, and it would require a week or so to produce 
them in Court, but the Court, notwithstanding the above facts, refused 

to permit the jury to consider the contents or amount of the vouchers or 
receipts claimed as' expenditures by appellant, and likewise refused to 
receive the conclusions reached by the Internal Revenue Bureau as to 
credits given appellant. See pages 1796-1805 Transcript of Record. 
Testimony of George Rabin and Eugene Travers. 


Respectfully submitted, 


McNEILL AND RICKETTS 


ROBERT H. McNEILL 

RALPH A. RICKETTS 
815 15th Street, N.W. 
Washington 5, D. C. 


Attorneys for Appeliant 


APPENDIX FOR APPELLANT 


UNITED STATES COURT OF APPEALS |. 
For The District Of Columbia Circuit 


No. 15,655 SEPTEMBER TERM, 1959 


J. W. BRABNER-SMITH DISTRICT COURT | 
re parcels 2591 and 2679 Civil Action 15-58! 


Appellant 


Vv. 


| 
| 
| 
DISTRICT OF COLUMBIA | 
REDEVELOPMENT LAND AGENCY, 
| 
| 
| 
| 


Appellee 


| 
STATEMENT OF APPELLANT AS TO CONTENTS OF APPENDIX 


Appellant refers to the Original Pleadings and the Stenographic 
Official Report, as follows: | 

1. Complaint - filed June 20, 1958, Paragraphs 1 to 6, inclusive, 
on pages 1 and 2. ! 

Page 6 - Parcel No, 2591 - J. W. Brabner-Smith | 

Page 9 - Parcel No. 2679 - J. W. Brabner-Smith 


| 
All of page 11. 


2. Notice - filed June 20, 1958 - Lines 10 through 15, inclusive, 
reading Daniela Brabner-Smith and J. W. Brabner-Smith, Catoctin Mill 
Farms, Taylortown Post Office, Lovettsville, Virginia. | 

All of page 8 commencing with first paragraph and ending at 
bottom of page 9. | 
3. Declaration of Taking - filed June 20, 1958. Paragraph 1 (a) 


and 1 (b). 


2 
Paragraph 2 and the following part of Schedule A on page 3 
reading as follows: 
"Parcel 2591 - Lot 32, Estimated Value Twelve 
Thousand Dollars. . . $12,000.00." 
And following part of Schedule A on Page 5 reading as follows: 
"Parcel 2679 - Part of Original Lot 8, as per plat 
recorded in Survey Book 171 at page 146 in the Office 
of the Surveyor for the District of Columbia. (Not 
known for assessment and taxation purposes as Lot 
802. (See Schedule B). Estimated value, Ten Thou- 
sand, Six Hundred Fifty Dollars, $10,650.00 
4. The following pages from the certified record of the evidence 
produced by the Official Court Reporter: 
James Carroll - pp. 1369-1410 
C. Robert Boucher - pp. 1412-1440 
Oscar H. Beasley - pp. 1442-1483 
Curt C. Mack - pp. 1484-1508 
J. W. Brabner-Smith - pp. 1526-1532; 1595-1673-1708; 
1806-1810 and portions thereof appended hereto. 
Jean L. Dixon - pp. 1532-1562; 1783-1787 and portions 
thereof appended hereto. 
John Collier - pp. 1759-1783 


George Rabin ) 
and ) pp. 1787-1806 
Eugene Travers ) 


Judge's Charge to Jury - pages 2291. 
5. Verdict of the Jury. 
6. Judgment entered December 9, 1959. 
7. As apart of appellant's Appendix, portions of the testimony of 
witness, Jean Dixon, Appellant J. W. Brabner-Smith, and Internal Revenue 
Officers, are as follows: 


Error as to Exclusion of Testimony of Jean Dixon. 
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Q. "At that time, Mr. Brabner-Smith or any other customer 
of yours had been seeking a house of this type and in the condition you 
saw this house in 1944, would you have thought that $24,500 was a 
reasonable value?" | 

A. "TI thought it was reasonable, yes, sir." Tr. of R. 1183- 84 

See Transcript of Record pages 1532-36 as to wiltieac!| qualifica- 
tion. | 

* * * * 

A. "So, I took that as a sales price.’ | 

Q. "Were you in good faith when you made that statement ou 

A. "Indeed I was in good faith. It was an honest mistake and 
I want to apologize. Iam very, very sorry." (Page 1786). | 

THE WITNESS: 'May I say something?" 


| 
THE COURT: "Certainly." | 


EXCERPT FROM TESTIMONY OF JEAN L. DIXON! 
STENOGRAPHIC RECORD, PAGE 1532 | 
Q. Mrs. Dixon, how long have you personally been cornected with 
this business and in what capacity? 
A. Since 1945; from 1945 to 1957 I was a partner and| we 
incorporated in 1957 and I am secretary and treasurer. | 
Page 1535: ! 
Q. In connection with that study and your work, did you come to 
know Mr. Brabner-Smith who owns two houses on 11th Street, Southwest ? 
A. We sold him 303 11th Street, Southwest. Our firm did. 
Page 1536: 
Q. Tell us about 303, whether you sold that, yourself, to Mr. 
Brabner-Smith? | 
A. Yes, sir. I sold it for $15,000 plus settlement charges. 
Page 1537: | 
Q. After you saw it, what did you find its condition to be and what 
improvements had been made so far as you could see and observe? 
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A. It was a beautiful, charming town house, one I would like to 
live in myself. 
Page 1541: 

A. Ipride myself in what I say. When I do that, that is what I 
would pay for the house, myself. I would never suggest anyone pay any 
more for a house than what I would personally pay for it. 

Q. And did you say what date that was that you had that discussion? 

A. That was a couple of years later, after I first saw it, and that 
was probably 1952 or 1953. 

THE WITNESS: It was truly a misunderstanding between the book- 
keeper and myself. It was truly a misunderstanding, that price. I said 
the sales price. She thought I meant the asking price, and not what Mr. 
Brabner-Smith paid for it. She is honest in that, too, Iam sure. 

Q. Now, just in a word can you state if you have a large, active 
business ? 

MR. MacLEOD: Your Honor, just sustained-- 

THE COURT: Objection sustained. 

MR. McNEILL: I thought your Honor allowed me to ask it. 

THE COURT: The objection is sustained. 

Anything further, Mr. McNeill? 

MR. McNEILL: I beg your Honor's pardon. I did not hear your 
ruling. 

THE COURT: The objection is sustained. 


ERROR OF COURT AS TO EXCLUDED EVIDENCE, 
OF APPELLANT J. W. BRABNER-SMITH, 
RELATING TO EXPENDITURES BY APPELLANT. 


Improper and irrelevant discussion before the Court in the 


absence of the jury prejudicial to appellant's tender of testimony. 

Page 1789 of Transcript of Record: 

MR. RICKETTIS: "I could proceed with this evidence on 303 11th 
Street, Southwest. I wish to offer this in evidence, your Honor.” 

MR. MacLEOD: "--written notations, with no way of telling when 
or by whom they were put on there. 
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"There are unreceipted hills here, any number of the se, going 
through these documents, there are addresses that are different than 
the properties here involved, where somebody-- and I do not know who-- 
wrote in 'Eleventh Street' or 303 11th Street." 
See pages 1790 and 1791 of transcript of record. [Excluded by 
Court ] 
ERROR OF COURT EXCLUDING EVIDENCE OF 
INTERNAL REVENUE OFFICIALS 
Transcript of Record, page 1795: 
MR. McNEILL: May it please Your Honor: They are sending a 
representative of Internal Revenue Bureau right here at once. But they 


say the documents involving this case are stored in Massachusetts. 
"Whatever they may have there is no hope of getting them for this 

case. I gave them the name of the Deputy who prepared this ‘report. 

They are trying to locate him. I do not know whether they can or not, 


but they are sending a representative down here to speak for the Bureau." 
[ Proffered evidence erroneously excluded by the Court] 
Judge's Charge to Jury, page 2291 of the Transcript of Record, 
and the Court's Error in granting appellee's Prayer No. 12, as follows: 
"Now, there has been evidence offered here to show the 
value of the property based upon improvementor reproduc- 
tion cost of the property. Now, reproduction cost may not be 
considered when no reasonably prudent person would think of 
reproducing or improving the property as it was on the date 
of taking. You are further instructed that evidence of | 
improvement costs as bearing on market value may be con- 
sidered only in the event that the landowners have shown 
by a preponderance of the evidence that a reasonably prudent 
person would undertake the improvements of the property 
for the figure given as improvement cost on the date of 
taking." 


5. Verdict of the Jury. 

6. Judgment entered December 9, 1959. 

Appellant's counsel respectfully states to the Court that in view 
of the long delay in securing a copy of the Official Reparter's record of 
the testimony and proceedings in the Court, it has proved impossible to 
submit at this date a brief and appendix in full detail. 

It may be that in due course the Court will think it desirable to have 
appellant file a supplemental brief, elaborating upon the points made, the 
exceptions to the Court's rulings on evidence and legal points, and upon 
the verdict of the jury, and the judgment of the court as to the just com- 


pensation to which appellant was entitled under the law and from the 


evidence. 


SE a ae a 


IS THE UETTED STATES CouRT OF APPRALS 
FOR 20% BIETReT oF COMMBMAD Stotes Court of Appeai 


For the 
District of Columbia Circuit 


ALD syn 23 1960 


am the atgunmst of this cnuse comsel for appellee took 
cre position that the snounte allowed appellant for his tv houses, 
$13,500.00 for paresh 2591, enc $14,000.00 for parcel 2679, was 
caix, just and seqscntble, end Within the reasonable Limits of the 
eestincny. % theix argusent, eppeliant’s counsel insisted chat 
the testimony of appiliant’s expert witnesses, and of appellant 
nimeeit, ee Cisregautied, not given cuir and just consideration, 
ent that the jury's ortion wes based upon bias or prejutice, or 
noth. We wish to cmyheaize cur point with the further cheervation: 
on parcel 2591, for wikich appellant was allowed by the jury 
$23,900.00, the evidince of ene govermnant witness put & valuation 
of $13,000.00 ond the other, Hr. Boucher, $23,500.00, waile 


appellent’s value, a0 a expert, Desed ca long experience, wae 


Ld v i ¥ ’ 
€ 


| 
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$25,000.09, ond his witness Collier, $29, 390.00, so it would 
appear that the government witwesses were followed, without the 
alightest Geviation, anf thet appellant's witnesses’ testizony 
and divided by four, the value would have been $20,222.50, so it 
would appear that the jury must have bean infleenced, in a pre- 
getsetas, way, by the tagucper conduct and snteruegations by eomeci. 
Sor appellee, and the incorrect prejetictal rulings of the trial 
Judge. 


As to parcel 2679, almost anactly the saze results 


mony of Hrs. Jean Dixon, appellant himself, and dona Collier. the 
Government witnesses put @ value on parcel 2679 as collows: 
$23,900.00 by Beasley, $14,500 by Mack. “hile the witnemses Ser 
“appellant pat values on this parcel as follows: Bima, $24,500.00, 
and duhn Collier, $22,000.00. Bad the four valuations been aided 
together ané divided by four, the value would have been $19,475.00. 
TM our original brief we recited the action of the 
Court in its ruling with respect to the evidence offered by vitness 
geen Dixon and the ruling by the Court which Geprived the jury of her 
positive expert testinony, under conditions set out with respect 
to an immocent axrer of the cost ¢igures for paresi 2679, and a 
clear-cut explanation of such mistaxe. | 
From the colloquy ruerited in cur original brief, 
pages 12 and 13, ané in the brief of govermemnt counsel, it is 
clearly apparent tmt am effort was mace to prevent the wimess, 
Nes.Dimon, - bemause of an innocent and fully explained statement 
by her as to ber recollection with respect to what subject property 


market value of said property for appellant, at 


walue, as @ basis for settiesmt. 
ce exbetancn of appeliant's tentineny with respect to 
che witness Touts Collier was that he endeavored repeatedly to 
enter his properties. He desired to have Mr. Collier examine the 
property with him.in, detail, as could be show by appellant, 
and whenever he undestk to visit suid property with seid Collier, 
or any other expert, he was Gented the wight of entry to show to 
caid witnens whet work haf actually been done end the rensonsbe 


valve thereat, and to refsedh his om rocoliesticn. Witness 
Collier finally entered the building, exconpenied cay by counsel 
for the government, as the latter states, Teanseript 1781. 
appellant could have shawn to the uitasss Collier the work done on 
the property and could have given him detail information with 
deprived o: the testimny of said Tounis Collier as an expert 


witness. | 


Gomes for the governnmt also scted in 2 highly Pre” 
jetseial mamer to the rights of appellent vhen he asked Jha 
ccitier, partner anf heother of Tumis Collier, the following 
qosstions anf ressived the following snowers, pages 2779: 1780 end 
1781 Treaseript of Record. 


aq. Bién*t your brother Temis end you Giscuse 
the seprodaction cost of thess to houses? 


aA. We my have, ané we may hawe had @ little 
@ifterence of opinion. 


o. A vary great Gifference of opinion, wae it not? 
A. Six? 

0. A very great éifference of opinion? 

A. A very great aifference, you say? 

Q. Yes. 


©. Difa*t you ana your brother do a reproduction 
cout on these two houses? 


9. the éndoruntion I have on 226 -Lith Streets is 
~ &¢ 45 $25,396 that Mr. Seunis Collier 
pst om ite Is that right? 


& Leen eee Soe = never hearé 


@. ané $17,000 on 303 Lith Strect, 4s that right? 
A. Re aid act Go it the day we were there. 


@, Didnt you talk gout it since when you wore 
wating this? 


counsel, Mr. Macleod,undertook to make @ statement that witness 
counts Collier had appraised appellant's property, 226 Lith Steeet, 
S. W. at a valuation of $15,396.00 (bottom of pages 1780 of 


said property, 303 iith Strest, 8. We, by dom 


of $24,312.60%e said property. Counsel, at the argument in this 
to the court 8 copy of saié joint appraisal, 


Court, exhibited 


Appelient wes treated by counsel for appelles in a 
manner to depreciate his evidence es a real estates appraiser 
and a2 = builder, and by questioning him gout éetaiis in the 
present condition of the premises, when counsel knew appellant 
hea made exhaustive fruitless efforts to cbtain entry to the 
premises. 7 

another serious error prefuticial to appellmt’s rights, 
and without supporting evidence, was the statement of counsel for 
appellee in the trial of this cause, when he described without 
supporting evidence certain hilis, vouchers and carbons of sales 
slips end other data showing expenditures by appellant upon 
subject properties. (fee page 5 of appellee's brief} 

Governman: counsel before this Court substantially re- 
peated in their brief uncupported Geseription by trial counsel — 
im the District Court of the items tendered by appellant, in- 

- etefing Bills, vouchers and other supporting cata and characterized 
such Gata, without evidence to support such characterization, 
im a way to prejudice the jury egainet appellant ent to indicate 
to the jury thet appellant hed not furnished such data in good 
faith, that the seme indicatea expenditures on ancther property 
in Kensington, Merylend, and that the Court should reject such 
testimony end refuse2 to the jury the right to receive and 
examine the sume. This the Court 414. See page 5 of appellee's 
brief, The éi¢feriag address, mentioned by government counsel, was 
agellant'e home adfress in Macyland, ané appellant wes prepared 
to explain each other document prege@icially charactérised by 
goverment counsel, to justify efmission. ‘the vouchers, bills 
ané other date above cescribed was tendered to the Court in 
evidence to bs submitted to the jury not only to nullify the 

-T- 


pecbative effect of the encunts of bills tendere! by appellant, 


amounting to many thousands of dollars. 

other Bilis and vouchers inticating wall paper and other 
atoms sola for use at 303 lith Sstrest, S. W., were excluded bevunce 
ar ee it rt te oe 


ghe wndecorated and poor conéithn of the | 
the tanctng, and ot he tine when the jury cumminel the prantoss, 
ke to ceversinie exvor to extote oud items which inticate the 


extent of restoration accomphigned. S, 
pacing the crves-auminntion of sppeiiont as to work 


na ee Se Bey be stated: 


°g have not hai a chance to look in the house ...%° 
a 
ép. 1612 Transcriptest Record) 


Ge was refused this oppertamity. 


as to the validity and relevancy of the testimony of 
the Internal Revenue Agents and the tax statement, showing agreed 
amounts as having been expended on subject properties and the 
valuations of such properties, this was also erroneously rejected. 
The amount had been audited in a conference between responsible 
Internal Revenue officials and appellant in a dispute involving 


another issue. The adjustment, in which taxpayer cbtained a refund, 


was not as to the value of these properties, but concerned allowable 
Geductions. The documents indicated an expenditure of several 
thousand dollars on 226 llth Street, 8. wW. 

appellant testified that the documents substantiating 
the tax valuation were either with the government or at 303 llth 
Street, S$. W., his former residence, (to which the government was 
Genying him access. (fr. 1748). 

When @ condemmes has previcusly anived at a véhation 
for tax purposes by presenting his evidences of cost and restoration, 
expenses to the government, and the latter cannot find them and is 
preventing the omer from searching for the papers, which might 
have been returned, it is a reversible error not to permit in 
evidence the testimony of the Internal Revenue Burem agents or the 
tax statement showing the evaluation so arrived et, as the next best 


respect to 303 llth Street, S. W. that the best land use was 
“single family residence,” placing the value at $1.50 per foot, 

(Carroll, Tr. 1374) and $1.05 per foot (Boucher fr. 1421). ft is 
Public knowledge that this specific property is to be used for a 
large government office building. The jury's finding was based 

entirely pon this evidence only, ignoring agellant’s statement 
of highest ané best use as “office building." (tr. 1665). 


taken for = large office building, te is reversible error to peratt 
ee ee, without 
commenting thereon. 

sn ducy vied sae seaman in Hermes, 10, (8. 100) 
yhen the condition thereof vas materially altered from that st che 
Gate of taking in sme 1958. the government counsel and witnesses 
described the prises in the condition they were in at the tine of 


trial and of the jury view. the government attorney described con- 
@itions of 303 lith Street, S. W. at the time of trial, while 
questioning appellant, (fr. 1762-1712}. 


properties as low income rental ji rooming house properties similar 

w30 days" before trial (tr. p- 1423) and deseribed the prenises as 

emen existing, with four bedrooms on seccné floor (tr. p. 1413) ent 

es | low rental apartment ané reoming house, with $25 monthly rental 

for third fleor rooms. (Tr. p. 1420). Carroll, the government's 

two months" and testified that there were two bedrooms on the first od 
floor and “three bedrooms, kitchen and bath on the second" (Tr. p. 1372), = 
end also placed a low rental rooming house income on the property as | 
@ basis for his appraisal. (fr. p. 1378). | 


Appellant would have testified that the condition of the prenices 
then was mach as described bythe govement witnesses, anc was materially 
changed ané depreciated from its condition at the tine of taking. 

-j9- | 


Appellant would have explained, 4f permitted to testify, that the 
govermment gave him & lease and two months free comupency of 305 
llth Street. et the time of taking: that during this period, while 
ne wee aoroac, the government leased both premises at a rental of 
@ fraction of what he wes to pay. to another, and that appellant 
nas neither been able to regain possession, although promised it, 
ox to have access to the property to cbtain his furniture, records, 
anc other personal property: that the properties have since, sé 
at the tine 06 jusy inspection, been ru as cheap rooming houses. 


at the time of taking, takes the jury through the premises and per 


mits its expert witnesses to testify as to the condition of the 
prenises at the tine the jury views them, it is reversfble error 
mot to permit appellant to testify as to depreciation resulting 
ané as to changes occurring after the taking. 


Govermment counsel and witnesses misled jury by re- 
ferring to specific sales of uarestered houses in the area, 


constituted all of the sales in the immediate area.*. “then I 
investigated all of the sales I found the lower limit of value 
was $6,500 and the upper minimum value was $15,500.00. (tr. 1383). 
Boucher, after testifying as to comparable specific sales, “Yes, 
that is all°® (fr. 1420). fiicaiisadace “atcntsiiig x iiiaty Gicbetents 
citing individual properties sold (2r. 1714 to.1723). ‘This was a 
false statement, appellant having restored a truly comparable 
house im the same neighborhood which was sold for a mach highes 
figure, $21,790.00 (fr. 15923-1594). | 
When government appraisers base their appraisal oa 
eules o¢ houses in @ acighbechecd testifying that these axe g)) the 
cales, and such sales ax mot all the sales, but aie sales only of 


unrestored houses, and omission is of a comparable house restored 
by appellant and sold Guring this pariod for a much higher tigure 
Dut torn down by the goveranent, this is so contrary to the 
evidence as to justify a new trial. 


of Columbia, as he has done on Capitol 
Bill, Foggy Bottom amd elsewhere. se expended large sums in such 
endeavor. Se hea mage a close study of the aren and the nesis 


therest ena carried on his reconstruction work based on iong 


experience and study as to the nesds of the commmity and the value 
of the properties when purchased and when his reconstruction work 
had been dome. He even made one of them his residence. His 
restoration work haz been publicly recognized anc commended by 
District authorities. 

The Government leased the properties Sor purposes which 
materially reduced their value and deceived tie jury, who viewed 
them long after the taking, in this changed condition. ‘the jury 
could not help being misled. 

~22- 


we earnestly urge won the court thet the transcript of 
Record in this case, ané even the concessions of counsel for 
sqpetiee in their Deief, anf the rulings of the court set cut therein, 
chow that appellant @i4 not have a fair end just determination of 
the real value of hie properties, ané therefore Gid not receive: 
by the verdict of the jury just compensation therefor; ané that 
ne can only receive just compensation by a new trial water éicfer- 


ent and absolutely fair conditions, free from the ummrranted 


actions of appellee ané statements of comsel for appellee in his 


characterization of appellant, and his tender of evidence in the 
value of the expert evidence offered By his witnesses and binself. 
ac the case stands today on the verdict of the fury, the 
evidence offere’ by appellant is totally ignored: amithat evidence, 
tegether with the exhibits, wouchers, bills, etc., showing costs 
ef his properties, according to the average appraisement of the 
misrepresentation, resulted in verdicts so grossly inatequate os 
to justify a new trial because saié verdict contravenes } the 
evidence and the weight of the evidence and is clearly besed upon 
prejudice and bias. 
the appellant is also entitled te a new trial, 

(2) because the jury viewed the properties in a sub- 
stantially depreciated condition from that at the date of taking, 
and appellant was not permitted to testify as te this: 

(2) because evidence which should have been available 


to appellant was suppressed and kept from appellant by appellee, 
and the next best evidence was not permitted in evidence: 

(3) because appellee made statements to the jury end 
introduced evidence which it knew or should bave known, wes 
false. ~13- | 


‘pated: dune 23, 1960. 


GBRTIPICATE OF SERVICE 
£ hereby cortity thet service of the attachet supplensntnt 


priet for J. ¥. Beuncr-Suith, Appellant, was ante on Ageliets 


py placing a copy of sane today in the United States matly POStngS 
prepaid siideessed to comssl for agelles, 5. Billingsley Milly 
noon 2339, Department of Jastice, Washington, D. C.. on this 2550 
Gay of Bune, 1960. 
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QUESTIONS PRESENTED 


1. Whether in this condemnation action the district 
court correctly excluded appellant’s testimony as to the 
amount he spent on improvements when he could not 
substantiate it. 


2. Whether the district court excluded the testimony of 
appellant’s witness Dixon or said anything erroneously 
affecting its weight. 


3. Whether the district court erred in instructing the 
jury that market value, rather than the owner’s cost or 
investment, is the criterion for ascertaining just compen- 
sation and that the cost of the improvements or of repro- 
ducing them may be considered only if the jury is per- 
suaded that a reasonably prudent person would reproduce 
the property at such a cost. 


4. Whether appellant’s contention that the award is 


contrary to the weight of the evidence presents anything 
for appellate review. 


Questions presented 
Opinion below ..... 
Jurisdiction 
Statement 


Summary of argument 
Argument: 


I. The district court correctly excluded the evidence 
which appellant offered in his attempt to prove 
the amount spent by him for improvements 

II. The court did not exclude the testimony of appel- 
lant’s witness Dixon nor say anything which er- 
roneously affected its weight 

III. The district court correctly instructed the jury that 
it should not award expenditures for improve- 
ments beyond the amount by which they enhanced 
the market value of the property 

IV. Appellant’s contention that the jury should have 
accepted his view of the evidence presents noth- 
ing for appellate review 


Conclusion 
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OPINION BELOW 


The district court did not write an opinion. 


JURISDICTION 


This condemnation proceeding was instituted on June 
20, 1958, under authority of the Act of March 1, 1929, 
45 Stat. 1415, as amended, D.C. Code (1951), Secs. 16-619 
to 16-644, authorizing condemnation of property in the 
District of Columbia for use by the United States, and 
the District of Columbia Redevelopment Act of 1945, ap- 
proved August 2, 1946, 60 Stat. 790, as amended, D.C. 
Code (1951), Sees. 5-701 et seg. Final judgment award- 
ing compensation was entered on December 9, 1959. Ap- 


(1) 
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pellant filed a notice of appeal from that judgment on 
December 31, 1959. Jurisdiction of this Court rests on 
28 U.S.C. See. 1291. 


STATEMENT 


The District of Columbia Redevelopment Land Agency 
instituted this condemnation proceeding on June 20, 1958, 
to acquire 40 parcels of land and improvements for use 
in the redevelopment of Southwest Washington, D. C. 
(Project Area C) under authority of the District of 
Columbia Redevelopment Act of 1945, 60 Stat. 790, as 
amended, D. C. Code (1951), Sees. 5-701 to 5-719. In- 
cluded in the acquisition are Parcel 2591, located at 303 
11th Street, S.W., and Parcel 2679, located at 226 11th 
Street, S.W., both owned by appellant. On the same day 
a declaration of taking was filed with deposits of $12,000 
and $10,650, respectively, as estimated just compensation 
for these parcels. 

Parcel 2591 consisted of a lot 17 x 96 feet and a three- 
story, row, brick dwelling with a two-story, rear addi- 
tion, a frame, screened porch and part basement. The 
lot also contained an open, frame shed in which could 
be parked two cars (Tr. 1370). The dwelling was over 
75 years old \(Tr. 1873, 1425). It had been purchased by 
appellant in April, 1952, for $9,346.69 and subsequently 
repaired and remodeled (Tr. 1605). The first floor con- 
tained an entrance hall, living room, two bedrooms, 
kitchen, rear porch, bath and spiral staircase to the second 
floor which contained three bedrooms, kitchen, and bath, 
and the third floor contained two bedrooms (Tr. 1370- 
1371). 

Parcel 2679 consisted of a lot 25 x 25 feet and a three- 
story, row, brick dwelling divided into two living units, 
one being the first floor and a finished basement (with 
entrance) and the other being the second and third floors 
(Tr. 1447, 1487). There were a total of eight rooms in- 
cluding two kitchens and two bathrooms (Tr. 1447, 1488). 
This dwelling was also an old one which appellant pur- 
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chased in January, 1952, for $12,250 and remodeled (Tr. 
1653). 

At the trial to determine the just compensation for the 
properties, before Judge Walsh and a jury,’ R.L.A. offered 
valuations by expert witnesses who based their estimates 
on consideration of (1) reproduction less depreciation, 
(2) capitalization of rental income and (3) sales prices 
of comparable properties (Tr. 1374, 1416, 1448, 1490). 
Appellant presented his own estimates using these three 
approaches to value (Tr. 1632-1633). In addition, he 
presented valuations by the witness Collier who used the 
reproduction-less-depreciation-plus-land method alone (Tr. 
1768, 1773) and by the witness Dixon who specified no 
method except her experience as a real estate broker (Tr. 
1532-1558). These valuations by both parties are as 
follows: 

Parcel 2591 
Appellant’s 
R.L.A. Witness Valuation Witness 


Carroll $13,000 Brabner-Smith 
(Tr. 1897) (Tr. 1682) 


Boucher $13,500 Collier 
(Tr. 1415) (Tr. 1773) 


Parcel 2679 


Beasley $13,900 Dixon $24,500 
(Tr. 1446) (Tr. 1541) 


Mack $14,500 Brabner-Smith $22,000 
(Tr. 1487) (Tr. 1662) 


Collier $21,000 
(Tr. 1774) 


In addition, appellant testified extensively, over objec- 
tion, that, between his purchase of the properties in 1952 


1The five-man jury provided for in condemnation cases in the 
District of Columbia must view the properties and is an above- 
average jury since it is composed of “freeholders in said Dis- 
trict.” D.C. Code (1951), Secs. 16-629, 16-681. As is the usual 
practice, numerous parcels in the same area were here tried to- 
gether. 
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and November 1956 (when redevelopment boundaries were 
fixed), he spent $9,200 to improve Parcel 2591 and $5,131 
to improve Parcel 2679 (Tr. 1629-1631, 1656-1658, 1670, 
1738, 1746, 1789, 1792, 1802). To these costs he added, 
over objection, a total of $17,500 as the value of his time 
in supervising the work based on a rate of $1,000 per 
month (Tr. 1658). However, when appellant was unable 
to substantiate his cost figures with receipted bills, 
vouchers, canceled checks or otherwise, the testimony was 
withdrawn from the jury (Tr. 1806-1812). 

Also the court refused to admit in evidence a letter of 
January 14, 1955, with exhibits, from the Bureau of In- 
ternal Revenue to appellant, concerning an income tax 
adjustment wherein Parcel 2679 was assigned a valua- 
tion, for income tax computation, of the purchase price 
plus $5,000 (Tr. 1803-1805). The evidence was offered in 
place of receipted bills, canceled checks, etc., to prove 
appellant’s testimony as to what he had spent on that 
parcel (Tr. 1802-1805). It was excluded on the objec- 
tions that it was not evidence of what he spent, was not 
the best evidence, was not proper evidence of market 
value in a condemnation action, and was a compromise 
or agreed adjustment between appellant and Internal Rev- 
enue (Tr. 1803-1805). The letter stated (Tr. 1805): 
“You have indicated your agreement to the adjustment 
of tax liability shown in the report.” 

The jury returned a verdict of just compensation in 
the amount of $13,500 for Parcel 2591 and $14,500 for 
Parcel 2679. Judgment was entered awarding those sums 
on December 9, 1959. This appeal followed. 


SUMMARY OF ARGUMENT 


I 


The district court permitted appellant to state the total 
amounts which he had expended repairing and remodel- 
ing the houses on his two properties on condition that he 
prove them by canceled checks, receipted bills or other 
objective documentation. Appellant stated that he could 
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and would do so. Subsequently he offered some papers 
which included unreceipted bills; bills, vouchers, and car- 
bons of sales slips that applied indistinguishably to both 
properties; bills that appeared to apply to other prop- 
erties or contained addresses of other properties; bills 
with the address changed or in a different handwriting; 
bills or carbons with the addresses of the subject prop- 
erties added; and bills for items of personal property 
such as stair carpeting and window air conditioners which 
were not included in the condemnation. Even these did 
not approximate the totals which he had testified to. 
He also offered a letter from the Bureau of Internal 
Revenue to him concerning a compromise income tax ad- 
justment wherein a certain sum above the purchase price 
was allowed as a valuation of one of his properties for 
purposes of tax computation. The district court excluded 
this evidence and withdrew from the jury his testimony 
as to the total costs of improvements, 

We submit that the district court ruled correctly under 


these circumstances. Moreover, since it is market value, 
not the owner’s investment, which is safeguarded by the 
Constitution, past cost of repairs already performed is 
not admissible as direct evidence of the value of prop- 
erty condemned. 


I 


Appellant’s contention that the district court erred in 
excluding the valuation testimony of his witness, Dixon, 
is baseless because her testimony was not excluded. His 
contention that a colloquy between court, counsel and 
witness prejudiced her testimony and affected its weight 
is also without merit. All that occurred was a ruling 
sustaining an objection by R.L.A. counsel to a question 
as to whether her real estate firm conducted a large, 
active business. The witness had previously testified that 
it did. 
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saat 


The district court instructed the jury that it should not 
consider the cost of improvements made to property as 
bearing on its market value unless ‘“‘the landowners have 
shown by a preponderance of the evidence that a reason- 
ably prudent person would undertake the improvements 
of the property for the figure given as improvement cost 
on the date of taking” and that “market value’’ is the 
criterion which “may be more or less than the owner’s 
cost or investment.” Appellant contends that the instruc- 
tion was erroneous because ‘‘so speculative and unreason- 
able.” We submit that he has not shown why and, fur- 
ther, that the instruction accords completely with re- 
quirements laid down by the Supreme Court. 


IV 


Appellant asks for a new trial because “the valuation 
by government experts was so grossly at variance with 
appellant’s costs and testimony as to his own valuation 


thereof.” That contention presents nothing for appellate 
review. The awards are within the range of the evidence 
and there is substantial evidence to support them. 


ARGUMENT 


I 


The District Court Correctly Excluded the Evidence 
Which Appellant Offered in His Attempt to Prove 
the Amount Spent by Him for Improvements 


Appellant’s brief makes only the most general of 
charges of error against the district court on this point 
(Br. 2-3) and the few lines of transcript printed in the 
Appendix (pp. 45) do not even contain rulings of the 
court. The appellant has not presented this Court with 
any substantial basis of convicting the district court of 
error or or reflecting upon appellant’s good faith as he 
charges. While we might leave the matter at that, we 
will summarize the facts and the law to assure this Court 
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that the district court’s actions were plainly correct. 
The sequence of events at the trial with respect to the 
cost of appellant’s improvements to the properties is as 
follows: Appellant was permitted, over objection, to state 
that between 1952 and 1956 he had spent $9,200 to im- 
prove Parcel 2591 and $5,131 to improve Parcel 2679 (Tr. 
1629-1631, 1656-1658, 1670, 1738, 1746, 1789, 1792, 1802, 
1812).2_ To these costs he added, over objection, a total 
of $17,500 as the value of his time in supervising the 
work based on a rate of $1,000 per month \(Tr. 1658). 
The statements were received in evidence on the condi- 
tion that he prove them by evidence of receipted bills, 
vouchers, canceled checks or other objective documenta- 
tion of those actual cost figures (Tr. 1643-1644, 1650- 
1651, 1669, 1672-1673, 1737-1740, 1792-1794, 1802). He 
testified that he could and would do so (Tr. 1647-1648, 
1650-1651, 1672-1673, 1738). However, the court’s patience 
was sorely tried when upon several subsequent occasions 
he could not supply the requested proof (Tr. 1650-1652, 
1678, 1737-1740, 1788, 1792-1794). The court reminded 
counsel that the jury viewed the property a year ago 
and that ‘‘this case has been pending for a very long 
period of time” (Tr. 1652, 1801). He offered envelopes 
containing papers which included unreceipted bills; bills, 
vouchers and carbons of sales slips that applied indis- 
tinguishably to both properties; bills that appeared to 
apply to other properties or contained addresses of other 
properties; bills with the address changed or in a different 
handwriting; bills or carbons with the addresses of the 
subject properties added; and bills or vouchers for items 
of personal property such as stair carpeting and a win- 
dow air conditioner which are not included in the con- 


2 While appellant included in his statement as to contents of 
the Appendix most of the transcript relating to this point (App. 
2) and appellee counterdesignated the few remaining parts, with- 
out notice to appellee only a trifling portion thereof was printed 
in the Appendix. Believing it to be unfair for an appellant to 
throw upon appellee the burden of printing his appendix, we will 
here refer to the typed transcript. 
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demnation (Tr. 1645-1650, 1670, 1737-1748, 1789-1795, 
1811). Even the total of these, claimed to relate to 
Parcel 2591, was only $6,200, rather than the $9,200 
previously testified to (Tr. 1789, 1794, 1807). To make 
up that deficiency, he offered some sheets of paper, which 
his counsel called “payroll, what he paid per hour on 
each job, and his houses are both listed at the end of 
those lines” (Tr. 1807-1809). The documents did not 
corroborate the oral testimony already given because they 
were of such character that they did not speak for them- 
selves, required oral analysis, and lacked the requirements 
of a regular business entry as counsel acknowledged when 
he said (Tr. 1808): “I told him he should have had 
books.” Certainly counsel was obligated to assemble this 
hodge-podge of material in some sort of order so that, 
for example, permanent. improvements may be distin- 
guished from ordinary repairs. 

The witness stated that he could not prove his testi- 
mony as to the cost of improvements on Parcel 2679 
“because I have already gone into this case with the 
Internal Revenue people. When my papers were re- 
turned, they were returned and a lot of the papers were 
obviously missing’? (Tr. 1670-1671, 1746-1750, 1802). 
When this occurred at the trial, the court permitted a 
subpoena to be issued to obtain the records from the 
Internal Revenue Service (Tr. 1671-1672, 1787-1789). 
When representatives of Internal Revenue Service ap- 
peared, they explained that any such records would be 
stored either in Baltimore or at the Federal Records 
Center in Pennsylvania and that it would require at 
least a week to ascertain and produce what the records 
contained (Tr. 1795, 1797, 1801). It was stated that 
under usual procedure Internal Revenue would not take 
canceled checks, receipted bills, vouchers, etc, from a 
taxpayer and that, when anything is taken from a tax- 
payer which should be returned to him, the normal pro- 
cedure is to give him a receipt for them (Tr. 1799, 1802). 

Appellant then sought to introduce as corrrborative 
documentation a letter of January 14, 1955, with exhibits, 
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from Internal Revenue to him, concerning an income tax 
adjustment wherein Parcel 2679 was assigned a valua- 
tion, for income tax computation, of the purchase price 
plus $5,000 (Tr. 1803-1805). It was excluded on the 
objections that it was not evidence of what he spent, was 
not the best evidence, was not proper evidence of market 
value in a condemnation action, and was a compromise or 
agreed adjustment between appellant and Internal Reve- 
nue (Tr. 1803-1805). With respect to the latter, the 
letter stated (Tr. 1805) : “You have indicated your agree- 
ment to the adjustment of tax liability shown in the 
report.” 

Thereafter, the court instructed the jury, as follows 
(Tr. 1812): 


In this particular instance, you have heard a 
great deal of testimony as to lump-sum amounts of 
expenditures. The Court at this time requests you 
to disregard testimony pertaining to the amounts of 
expenditures so far as 303-11th Street is concerned 
and so far as 226-11th Street is concerned, and you 


are so instructed. 


Appellant then rested his case (Tr. 1813). Subsequently, 
after testimony of one rebuttal witness for R.L.A., ap- 
pellant’s counsel made the following inquiry (Tr. 1819): 


Mr. McNemx: May we have your attention just 
one moment? In view of your Honor’s ruling, ruling 
out all of those exhibits, is there any good in pro- 
ceeding with Internal Revenue to investigate and 
bring in similar papers, if we can? 

THe Court: I would have them available. 

Mr. McNemz: They are going to hunt for them. 

Tue Court: I would have them available. 


This occurred on October 27, 1959 (Tr. 1704). No fur- 
ther offer was made and appellant does not now state 
that he has the records. The case was submitted to the 
jury on November 5, 1959 (Tr. 2285). 

We submit that the foregoing circumstances make plain 
that the court was eminently correct in not permitting the 
jury to consider statements by the owner of actual ex- 
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penditures which could not be supported by a better 
showing than appellant offered. Appellant complains about 
the exclusion of the paid bills and vouchers. He makes 
no mention of the large, unsupported figures which he 
testified to. He does not suggest here and did not sug- 
gest at the trial that he would be content with whatever 
(much smaller) totals the receipted bills and other valid 
documents might support. 

Moreover, appellant’s assertions that it “is well settled 
in law * * * that costs of any property, subject to con- 
demnation, is one of the elements of value” and that by 
excluding the evidence offered by appellant “a positive 
error was committed by the Court” are erroneous. But, 
even if appellant had made a sufficient evidential show- 
ing of expenditures for permanent improvements, actual 
cost or reproduction cost of past improvements is mean- 
ingless without an accompanying estimate of depreciation. 
Moreover, as stated in Olson v. United States, 292 U.S. 
246, 255 (1934): 


That equivalent [for the property taken] is the 
market value of the property at the time of the tak- 
ing contemporaneously paid in money. °° * It may 


be more or less than the owner’s investment. 
It is the property and not the cost of it that is safe- 
guarded by state and federal constitutions. * * ° 
The sum required to be paid the owner does not de- 
pend upon the uses to which he has devoted his land 
but is to be arrived at upon just consideration of all 
the cases for which it is suitable. 


In Kinter v. United States, 156 F.2d 5, 7 (C.A. 3, 1946), 
the court said: 


* * * It is argued that the court below erred in 
allowing Dr. Kinter to state on direct examination 
the cost of repairs and improvements he had made 
on the property since its purchase. Over objection 
by government counsel, the trial judge admitted such 
testimony, limiting it to the “reasonable cost” of 
construction. And, in his charge, the trial judge 
cautioned the jury that the cost of repairs and im- 
provements was to be considered only as a factor 
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along with all the other evidence “in determining 
fair market value of the property at the time of the 
taking.” 
s * * ° 

The owner may, because of his personal knowledge 
of the property, the uses to which it may be put, the 
condition of the improvements erected thereon, testi- 
fy as to its market value. May he also, in the first 
instance, state as a lump sum the total of all costs 
incurred by him over a period of years for repairs 
and improvements as bearing upon the question of 
fair market value? We think not. Admittedly, cost 
is not synonymous with market value. A fortiori, 
cost of land and cost of improvements taken sepa- 
rately and added are not to be equalized with fair 
market value: cf. United States v. Certain Parcels of 
Land, 5 Cir., 1945, 194 F.2d 81; McSorley v. Avalon 
Borough School District, 1927, 291 Pa. 252, 255, 139 
A. 848. Moreover, Dr. Kinter’s summation included 
cost of repairs and operations, among which were 
such items as “taxes and fees”, “papering bill on the 
house”, “cost of horse collar” and numerous other 
expenditures unidentified other than by naming the 
supplier or contractor and stating the amount paid. 
Clearly, such testimony has no probative force as to 
market value. Like costs of removal and relocation, 
“such costs are apart from the value of the thing 
taken. They are personal to the lessee [owner].” 
United States v. Petty Motor Co. [327 U.S. 372]. 

We conclude the admission of such evidence and 
its submission to the jury was reversible error. 


In Hickey v. United States, 208 F.2d 269 (C.A. 3, 1953), 
cert. den. 374 U.S. 919, the court said (footnote 7, p. 277): 
“Past cost of repairs already performed by an owner is 
not admissible as direct evidence of the value of the 
property condemned.” 


184 


The Court Did Not Exclude the Testimony of Appel- 
lant’s Witness Dixon nor Say Anything Which 
Erroneously Affected Its Weight 


Appellant asserts in his Point 3 that the “court com- 
mitted error in excluding from the jury the expert opin- 
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ion of Mrs. Jean Dixon, a witness for appellant, as to 
the value of appellant’s property * * * and the value and 
cost of improvements made thereon”, but in his Point 8 
he complains that a colloquy between court, counsel and 
witness “was of such character as to prejudice the testi- 
mony of said witness and affect its weight.” Appellant 
should decide whether his view is that the testimony is 
in or out of the case. 

The short answer to the first contention is that the 
testimony was not excluded (Tr. 1676, 1783-1787). We 
submit that it should have been excluded because the sole 
factual basis for her valuation figure of $24,500 for Parcel 
2679 was her testimony that she sold Parcel 2591 to 
appellant in 1952 for $15,000 when the documented fact 
is (admitted by appellant) that it was sold to him for 
$9,346.69 (Tr. 1535-1536, 1558-1559, 1605, 1676, 1783- 
1787). She later stated (Tr. 1785): “Now, I cannot testi- 
fy to the sales price, as to what Mr. Brabner-Smith paid 
for it. As I said my bookkeeper is out now with her 
baby, and that $15,000 was the price that we had it to sell 
for.” We do not suggest that the mistake was not an 
honest one, but a statement of value based on so sizeable 
an error and without other supporting figures should have 
been ruled inadmissible.* 

R.L.A. moved to strike her testimony on that ground 
but the motion was denied (Tr. 1676). Appellant evident- 
ly refers to a later objection by R.L.A. which was sus- 
tained during Mrs. Dixon’s testimony acknowledging the 
mistake (Tr. 1784). The context of that objection and 
ruling is as follows (Tr. 1784): 


A. I gave her [the bookkeeper] a note and asked 
her the sale price of the Brabner-Smith house. She 
wrote on a little slip of paper “Brabner-Smith, 
$15,000.” 


3“Opinion evidence is only as good as the facts upon which it 
is based.” State of Washington v. United States, 214 F.2d 33, 
43 (C.A. 9, 1954), cert. den. 348 U.S. 862; United States v. Hono- 
lulu Plantation Co., 182 F.2d 172, 178 (C.A. 9, 1950), cert. den. 
340 U.S. 820; International Paper Co. v. United States, 227 F.2d 
201, 205 (C.A. 5, 1955). 
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Then, of course, I was not called immediately. 
Mr. Brabner-Smith called and asked whether I would 
testify. I told him I would be glad to. Then my 
bookkeeper left for the hospital to have her first 
baby. When I was back and asked the question, [ 
said $15,000. I questioned her, when you said she 
was wrong, and she said she understood the sales 
price and told her what Brabner-Smith paid. She did 
not understand my note that way. That was the 
asking price that the house was listed—the sale 
price— 

Mr. MacLeop: I object to that and ask that it be 
stricken. 

Tue Covrr: It will be stricken. 

Mr. MacLeop: More than that, I object to this 
testimony. I do not see any purpose for it. 


The court did not rule on the last objection and there 
was no further reference to it by counsel for R.L.A. It 
is plain that the first objection and the ruling striking 
part of the testimony of Mrs. Dixon related only to the 
hearsay involved in her statements concerning what her 
bookkeeper understood. It related to no more because 
all the rest of that testimony (including the inquiry to 
the bookkeeper, the note from the bookkeeper, reference 
to the bookkeeper’s baby, and the “asking price” of 
$15,000) was repeated immediately, on the following two 
pages of the transcript, without an objection by counsel 
or comment by the court (Tr. 1785-1786). 

Appellant’s charge that a colloquy between court, coun- 
sel and the witness prejudiced his case can only refer to 
the following, which, except for the foregoing objection, 
was the oniy colloquy during her testimony (Tr. 1785- 
1787): 

Q. Now, Mrs. Dixon, do you have a large office? 

A. We have about 28 men. 

Q. How many transactions do you handle per year, 
approximately? 

Mr. Lrorta: Objection. Completely irrelevant. 

Mr. McNenm: I think it is relevant, your Honor, 
to show that there can be confusion in a great num- 
ber of transactions. 


14 


Tue Court: Mr. McNeill, the jury has heard the 
testimony. It is for them to evaluate it. 

Mr. McNenxz: All I am asking is if they have a 
large and great number of transactions during the 
year—not what they are. 

Tue Witness: May I say something? 

Tue Court: Certainly. 

Tue Wrrness: It was truly a misunderstanding 
between the bookkeeper and myself. It was truly a 
misunderstanding, that price. I said the sales price. 
She thought I meant the asking price, and not what 
Mr. Brabner-Smith paid for it. She is honest in that, 
too, I am sure. 

By Mr. McNemu: 

Q. Now, just in a word can you state if you have 
a large, active business? 

Mr. MacLeop: Your Honor, just sustained— 

Tue Cover: Objection sustained. 

Mr. McNemx: I thought your Honor allowed me 
to ask it. 

Tur Covrr: The objection is sustained. 

Anything further, Mr. McNeill? 

Mr. McNenx: I beg your Honor’s pardon. I did 
not hear your ruling. 

Tre Court: The objection is sustained. 

Mr. McNemz: That is all, Mrs. Dixon, except cross 
examination. 

Tue Wirness: Thank you. I hope my apology is 
accepted. 

We submit that there was nothing in those remarks 
(chargeable to counsel for R.L.A. or the court) to preju- 
dice appellant’s case. Appellant does not challenge the 
validity of the ruling. The witness had previously testi- 
fied that (Tr. 1533): “We pride ourselves on covering 
quite a large territory. We have a large firm. We try 
to cover all four corners.” Certainly the court had, at 
some point, to terminate the excursion into this collateral 
matter. 
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il 


The District Court Correctly Instructed the Jury That 
It Should Not Award Expenditures for Improve- 
ments Beyond the Amount by Which They Enhanced 
the Market Value of the Property 


The district court instructed the jury that they should 
not consider the cost of improvements made to property 
as bearing on its market value unless “the landowners 
have shown by a preponderance of the evidence that a 
reasonably prudent person would undertake the improve- 
ments of the property for the figure given as improve- 
ment cost on the date of taking” and that “market value” 
is the criterion which “may be more or less than the own- 
er’s cost or investment” (Tr. 2291-2293). Appellant as- 
serts in his Point 4 that the instruction “is so specula- 
tive and unreasonable and impossible of performance in 
any positive and definite sense that the giving of such 
instruction constitutes fundamental error.” He does not 
elaborate. Plainly, all that an owner must show is that 
people are buying houses thus improved in that neigh- 
borhood for a price that covers the cost of such improve- 
ments. The instruction accords completely in this re- 
spect with the requirements laid down by the Supreme 
Court. Olson v. United States, 292 U.S. 246, 255 (1934) ; 
Kimball Laundry v. United States, 338 U.S. 1, 5 (1949).* 


IV 


Appellant’s Contention That the Jury Should Have 
Accepted His View of the Evidence Presents Nothing 
for Appellate Review 


Appellant asks for a new trial because “the valuation 
by government experts was so grossly at variance with 


4See the briefs of both parties in Mamer v. D.C. Redevelop- 
ment Land Agency, C.A. D.C. Nos. 15,656 and 15,657, now pend- 
ing before this Court, in which the same counsel has attacked the 
same instruction on similar grounds. That case involves another 
parcel tried to the same jury. The jury was given a single set 
of instructions after hearing evidence as to several parcels. 
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appellant’s costs and testimony as to his own valuation 
thereof” (Br. 4). All that is presented by that contention 
is the usual disparity in the opinion evidence of real 
estate appraisers, the relative credibility of such experts, 
and the different viewpoints of the parties. The awards 
are within the range of the evidence and the evidence to 
support them is substantial. “The scope of review in a 
condemnation case is limited to errors of law. A court 
of review may not substitute its judgment for that of the 
triers of fact if there is substantial evidence to support 
their conclusions.” Phillips v. United States, 148 F.2d 
714, 716 (C.A. 2, 1945); Murray v. United States, 76 U.S. 
App. D.C. 179, 130 F.2d 442 (1942). As said concerning 
similar contentions in United States v. Glanat Realty 
Corp., 276 F.2d 264 (C.A. 2, 1960), a condemnation action: 


The issue is one (of which there are not a few), that 
is not susceptible of any effective review by an ap- 
late court—a conclusion so repellent that, no doubt 
tigants will continue fruitless efforts to upset it. 
We can only repeat the words of the Fifth Cirenit in 
Seale v. United States, 243 Fed. (2) 145, 146: “We 
fully understand and can sympathize with the disap- 
intment of the appellants that the district judge 
d not accept the opinion testimony of their wit- 
nesses”; but since “we cannot, upon the evidence as a 
whole, determine that the finding was clearly errone- 
ous as not within the evidence * * * we may not 
interfere with the finding or with the judgments 
based on it.” 
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CONCLUSION 
For the foregoing reasons, it is submitted that the judg- 


ment of the district court was correct and should be 
affirmed. 


Respectfully, 


PERRY W. MORTON, 
Assistant Attorney General. 
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